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&RQWUDU\ WR WKH FRXUW¶V FRQWHQWLRQ� WKH DUJXPHQW WKDW WKH

*RYHUQPHQW FDQ FRQWUDFW DZD\ SDUW RI LWV ULJKWV XQGHU WKH )&$ LV
VXSSRUWHG E\ WKH UHFHQW )RXUWK &LUFXLW GHFLVLRQ LQ 8QLWHG 6WDWHV Y�

%DQNHUV ,QVXUDQFH &R�� ��� )��G ��� ��WK &LU� ������ ,Q WKDW FDVH� WKH
*RYHUQPHQW ZDV KHOG WR DQ DUELWUDWLRQ DJUHHPHQW FRQWDLQHG LQ D FRQWUDFW
LW KDG VLJQHGZKHQ WKH*RYHUQPHQW VRXJKW LQVWHDG WR EULQJ DQ )&$ DFWLRQ
LQ FRXUW DJDLQVW WKH RWKHU SDUW\ WR WKH FRQWUDFW� 7KH FRXUW WULHV WR
GLVWLQJXLVK %DQNHUV ,QVXUDQFH E\ QRWLQJ WKDW WKH FRQWUDFW DW LVVXH LQ WKDW
FDVH SHUPLWWHG WKH *RYHUQPHQW WKH XQIHWWHUHG ULJKW WR VXH XQGHU WKH )&$
DIWHU LW HQJDJHG LQ WKH UHTXLUHG DUELWUDWLRQ� 0DMRULW\ 2S� DW ������
1HYHUWKHOHVV� WKH UHDVRQLQJ RI %DQNHUV ,QVXUDQFH VWLOO DSSOLHV WR WKH FDVH
DW KDQG� ³>7@KH *RYHUQPHQW KDV QR VSHFLDO ULJKW WR LJQRUH LWV FRQWUDFW
UHVSRQVLELOLWLHV� 7KH *RYHUQPHQW VKRXOG FRPSO\ ZLWK LWV FRQWUDFW
REOLJDWLRQV� DQG LW FDQQRW DYRLG WKHP PHUHO\ E\ LQYRNLQJ D VWDWXWRU\ FLYLO
FODLP� VXFK DV RQH FRQWHPSODWHG XQGHU WKH )&$�´ %DQNHUV ,QVXUDQFH�
��� )��G DW ����
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VXFK D VXEPLVVLRQ WR DGGUHVV ZKHWKHU WKH +9,& SUHFOXGHV )&$ GDPDJHV

ZKHQ LQFRUSRUDWHG DV D FRQWUDFW SURYLVLRQ�
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, QRWH WKDW WKH FRXUW PHQWLRQV LQ SDVVLQJ WKH GLVWULFW FRXUW¶V UHDGLQJ

RI WKH +9,&� ZKLFK ZRXOG DOOHYLDWH DQ\ SHUFHLYHG WHQVLRQ EHWZHHQ WKH

+9,& DQG WKH )&$ E\ OLPLWLQJ WKH +9,&¶V HIIHFW WR RQO\ FRQWUDFWXDO

UHPHGLHV� LQ WKLV UHDGLQJ� WKH +9,& ZRXOG EH FRPSOHWHO\ LQDSSOLFDEOH WR

WKH *RYHUQPHQW¶V VWDWXWRU\ UHPHG\ XQGHU WKH )&$� 0DMRULW\ 2S� DW ���

�FLWLQJ 5RE\ ,� �� )� 6XSS� �G DW ����� 7R WKH H[WHQW WKDW WKH FRXUW UHOLHV
RQ WKLV GLVWLQFWLRQ� LW DSSHDUV LQFRUUHFW� )LUVW� ZKLOH WKH ZRUG FRQWUDFWXDO
LV XVHG WR PRGLI\ WKH UHPHGLHV OLPLWHG E\ WKH +9,& LQ LWV HQDEOLQJ
UHJXODWLRQ� WKDW PRGLILHU GRHV QRW DSSHDU LQ WKH IRUP FRQWUDFW ODQJXDJH VHW
RXW LQ WKH UHJXODWLRQV� �� &�)�5� � ���������� RU LQ WKH SDUWLHV¶ FRQWUDFW
�ZKLFK LQFRUSRUDWHG WKH IRUP ODQJXDJH�� 7KHUHIRUH� WKH FODXVH DV LW
DSSHDUV LQ WKH SDUWLHV¶ FRQWUDFW IDFLDOO\ FRYHUV DOO UHPHGLHV� 6HFRQG� WKH
ZRUG FRQWUDFWXDO DV XVHG LQ WKH HQDEOLQJ UHJXODWLRQ IRU WKH +9,& LV RSHQ
WR LQWHUSUHWDWLRQ� ,Q DGGLWLRQ WR WKH GHILQLWLRQ WKH GLVWULFW FRXUW JDYH LW�
WKDW LWV SURWHFWLRQ RQO\ DSSOLHV WR FRQWUDFW UHPHGLHV WKH*RYHUQPHQWPLJKW
KDYH DJDLQVW %RHLQJ� WKH XVH RI WKH ZRUG FRQWUDFWXDO PLJKW PHUHO\ EH
VKRUWKDQG IRU DQ\ UHPHGLHV WKDW FRPH RXW RI WKH UHODWLRQVKLS HPERGLHG LQ
WKH FRQWUDFW� ,QGHHG WKLV EURDGHU UHDGLQJ LV PRUH LQ OLQH ZLWK WKH KLVWRU\
RI WKH +9,&� )RU H[DPSOH� LQ WKH FDVH WKDW SURPSWHG WKH *RYHUQPHQW WR
WXUQ LWV XQZULWWHQ SUDFWLFH RI VHOI�LQVXUDQFH LQWR D IRUPDO UXOH� $XVWUDOLD
Y� /RFNKHHG $LUFUDIW &RUS� 	 0HQDVFR 0IJ� &R�� 1R� ��������:3*

�&�'� &DO� -DQ� ��� ������ WKH SUDFWLFH ZDV GLVFXVVHG DV D GHIHQVH WR

FRQWUDFW� SURGXFWV OLDELOLW\� DQG QHJOLJHQFH FODLPV� 2EYLRXVO\ QHLWKHU

QHJOLJHQFH QRU SURGXFWV OLDELOLW\ FODLPV DUH FRQWUDFW UHPHGLHV LQ WKH

QDUURZ VHQVH� WKH\ GR QRW DULVH IURP D FRQWUDFW� MXVW DV D IUDXG FODLP GRHV

QRW� +RZHYHU� WKH\ FDQ DOO DULVH RXW RI D UHODWLRQVKLS EHWZHHQ WKH SDUWLHV

WKDW LV EDVHG LQ D FRQWUDFW�
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7KLV H[FHSWLRQ RULJLQDOO\ LQFOXGHG ³IUDXG RU JURVV QHJOLJHQFH DV

DPRXQWV WR IUDXG>@ RQ WKH SDUW RI DQ\ SHUVRQQHO RI WKH &RQWUDFWRU�´ -�$�
DW ��� �$635 ���������E��LL� �������� 7KH GHIHQVH LQGXVWU\ REMHFWHG WR
WKLV SURYLVLRQ RQ WKH IROORZLQJ JURXQGV�

7RGD\¶V H[SRVXUH WR SRVVLEOH LQILOWUDWLRQ E\ DQ\ QXPEHU RI
GLVVLGHQW IDFWLRQV LQ RXU VRFLHW\ VHUYHV WR KLJKOLJKW WKH
LPSRVVLELOLW\ RI DQ\ PDQDJHPHQW WR UHDVRQDEO\ DFFHSW DV DQ
XQLQVXUHG ULVN WKH UHVXOWV RI DQ\ LQGLYLGXDO¶V DFWLRQV UHJDUGOHVV
RI WKH H[WUHPH QDWXUH RI VXFK DFWV�

7KHUHIRUH� WKH LQWURGXFWLRQ RI WKLV H[FHSWLRQ JRHV D ORQJ
ZD\ WRZDUG QHJDWLQJ WKH PDLQ SXUSRVH RI '3& ��� WKDW LV� WR
UHPRYH IURP WKH &RQWUDFWRU WKH ULVN RI SRWHQWLDO OLDELOLW\ IRU
GDPDJH WR*RYHUQPHQW SURSHUW\ DQG HOLPLQDWH IURP*RYHUQPHQW
SURFXUHPHQW WKH FRVW RI &RQWUDFWRUV¶ OLDELOLW\ LQVXUDQFH DJDLQVW
VXFK OLDELOLW\ IRU GDPDJH WR *RYHUQPHQW SURSHUW\�

8QOHVV WKH LQVXUDQFH H[FHSWLRQ LV VXEVWDQWLDOO\PRGLILHGDQG
WKH H[FHSWLRQ UHJDUGLQJ IUDXG RI DQ\ SHUVRQQHO LV UHPRYHG� WKHUH
LV VHULRXV TXHVWLRQ ZKHWKHU '3& �� LPSOHPHQWDWLRQ ZLOO KDYH
DQ\ UHDO HIIHFW XSRQ WKH FRVW RI &RQWUDFWRU LQVXUDQFH LQFOXGHG LQ
WKH RYHUDOO FRVW RI WKH *RYHUQPHQW SURFXUHPHQW SURJUDP�

-�$� DW ������ �/HWWHU IURP &RXQFLO RI 'HIHQVH DQG 6SDFH ,QGXVWU\
$VVRFLDWLRQV� WR&DSWDLQ(�&�&KDSPDQ�&KDLUPDQ�$635&RPPLWWHH ���
�$XJ� ��� ������� 7KH 'HSDUWPHQW RI 'HIHQVH HYHQWXDOO\ DFFHSWHG WKH
UHFRPPHQGDWLRQ WR GHOHWH WKH SURYLVLRQ�
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,Q RWKHU ZRUGV� WKH ORVV ZRXOG QRW KDYH RFFXUUHG DV LW GLG LI %RHLQJ

KDG QRW ZDUUDQWHG FRQIRUPDQFH� EHFDXVH WKH *RYHUQPHQW ZRXOG KDYH
UHTXLUHG WKH FRUUHFWLRQ� UHSDLU� RU UHSODFHPHQW RI WKH JHDU� ZKLFK ZDV
XQGHU ZDUUDQW\� 7KH +9,& LWVHOI HPSKDVL]HV WKLV REOLJDWLRQ� )$5
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VXSSOLHG WKHVH WXEHV VHQW WXEHV WKDW ZHUH IDOVHO\ PDUNHG DV PHHWLQJ WKH

*RYHUQPHQW¶V VSHFLILFDWLRQV� ,G� 7KH FRQWUDFWRU WKHQ LQFRUSRUDWHG WKH

IDOVHO\ PDUNHG WXEHV LQWR WKH UDGLR NLWV DQG VKLSSHG WKHP WR WKH

*RYHUQPHQW� ,G� 7KH FRQWUDFWRU¶V LQYRLFHV ZHUH WKXV IDOVH EHFDXVH WKH\
³LQFOXGHG FODLPV IRU SD\PHQW IRU WKH IDOVHO\ PDUNHG WXEHV WKDW KDG EHHQ

VXSSOLHG´ E\ WKH VXEFRQWUDFWRU� ,G� $IWHU UHFRYHULQJ GDPDJHV IRU WKH

WXEHV IURP WKH FRQWUDFWRU� SUHVXPDEO\ E\ VHWWOHPHQW� WKH *RYHUQPHQW

EURXJKW DQ )&$ DFWLRQ DJDLQVW WKH VXEFRQWUDFWRU� ,G� DW ������� ,Q

KROGLQJ ³WKDW WKH *RYHUQPHQW¶V GDPDJHV VKRXOG EH GRXEOHG >DV WKH )&$

WKHQ SURYLGHG@ EHIRUH DQ\ FRPSHQVDWRU\ SD\PHQWV DUH GHGXFWHG�´ LG� DW
���� WKH %RUQVWHLQ &RXUW VWDWHG WKDW WKRVH GDPDJHV ZHUH ³HTXDO WR WKH

GLIIHUHQFH EHWZHHQ WKH PDUNHW YDOXH RI WKH WXEHV LW UHFHLYHG DQG UHWDLQHG

DQG WKH PDUNHW YDOXH WKDW WKH WXEHV ZRXOG KDYH KDG LI WKH\ KDG EHHQ RI WKH

VSHFLILHG TXDOLW\�´ ,G� DW ��� Q����

:H UHFRXQW WKHVH IDFWV LQ GHWDLO EHFDXVH WKH VLPLODULW\ EHWZHHQ

%RUQVWHLQ DQG WKLV FDVH PLJKW SURPSW WKH DOO�WRR�HDV\ VXEVWLWXWLRQ RI

³JHDU´ IRU ³WXEHV´ LQ WKH HTXDWLRQ TXRWHG DERYH� ,Q ERWK FDVHV� WKH FODLP

IRU SD\PHQW ZDV IDOVH EHFDXVH RI D GHIHFWLYH SDUW WKDW D VXEFRQWUDFWRU KDG

VXSSOLHG� +RZHYHU� DV WKH GLVWULFW FRXUW FRUUHFWO\ QRWHG� ³%RUQVWHLQ ZDV

FRQFHUQHG RQO\ ZLWK WKH LVVXH RI GDPDJHV DQG SHQDOWLHV DJDLQVW D

VXEFRQWUDFWRU ZKR FDXVHV WKH SULPH FRQWUDFWRU WR VXEPLW IDOVH FODLPV�´

5RE\ ,,� �� )� 6XSS� �G DW ��� Q���� 7KH GHIHQGDQW LQ WKLV )&$ DFWLRQ�

RI FRXUVH� LV %RHLQJ� QRW 6SHFR� :H FDQQRW NQRZ ZK\ WKH *RYHUQPHQW

VHWWOHG ZLWK WKH FRQWUDFWRU LQ %RUQVWHLQ IRU RQO\ WKH FRVW RI WKH IDOVHO\

PDUNHG WXEHV ZKHQ LW KDG FRQWUDFWHG DQG SDLG IRU UDGLR NLWV ² SHUKDSV

WKH WXEHV GLG QRW DIIHFW WKH UHOLDELOLW\ RI WKH UDGLRV� 6HH %RUQVWHLQ� ���
8�6� DW ������ �5HKQTXLVW� -�� FRQFXUULQJ LQ SDUW DQG GLVVHQWLQJ LQ SDUW�

�GHVFULELQJ WKH VXEFRQWUDFWRU¶V VFKHPH�� ,Q WKLV FDVH� KRZHYHU� WKH 6SHFR

JHDU ZDV QRW VLPSO\ RI OHVVHU TXDOLW\ WKDQ VSHFLILHG� LW ZDV D GHIHFWLYH

IOLJKW�FULWLFDO SDUW� ZKLFK PDGH WKH ORVV RI $LUFUDIW ������� LQHYLWDEOH�

�
$JDLQ� ZH QRWH WKDW WKH TXHVWLRQ FHUWLILHG IRU DSSHDO LV ³>Z@KHWKHU

WKH >*RYHUQPHQW@ FDQ UHFRYHU GDPDJHV XQGHU WKH >)&$@ IRU ORVV RI D

KHOLFRSWHU UHVXOWLQJ IURP WKH IDLOXUH RI D GHIHFWLYH IOLJKW�FULWLFDO

FRPSRQHQW SDUW�´ -�$� DW ���� 7KH DQVZHU WR WKLV TXHVWLRQ GRHV QRW

GHSHQG RQZKHWKHU WKH XQGHUO\LQJ FRQWUDFW ZDV IRU UHPDQXIDFWXUH RU VDOH�
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